INTRODUCTION
With the development of trade and the economic integration of supranational territories, cross-border insolvencies become increasingly important. Indeed, insolvent companies can have assets and creditors in a number of states, each of which may claim to be competent to govern the insolvency proceedings or, at least, to liquidate domestic assets and protect local creditors. Therefore, the question of jurisdiction for insolvency cases as well as the power of such regulators is becoming a central issue in the international arena.
This issue also emerges within the European Union, where firms are increasingly active as in a single market. To provide guidance on insolvency proceedings, the EU Insolvency Regulation of 2000 . 1 was enacted with the aim to coordinate Member States' laws and courts' authority. The fundamental idea of the Insolvency Regulation is that the Member State where a debtor has its 'centre of main interests' (hereinafter 'COMI') should be competent to regulate its main insolvency proceedings and that these proceedings should have universal effect in all Member States.
In recent years, the European Parliament raised the question of harmonising the substantive insolvency laws in the EU to cope with the continental dimension of many companies. The first effort was to request Insol Europe, the association of European insolvency practitioners and scholars, to deliver a report on the feasibility of such harmonisation (hereinafter 'Insol Report'). 2 The Report was published in April 2010 and, following a careful comparative overview of Member States' legislations, suggested harmonising a significant portion of insolvency law. The Insol Report argued that the differences in insolvency rules between Member States incentivise firms to undertake so-called 'forum shopping', that is, to seek the most convenient insolvency law and venue regardless of the location of their assets and activities. According to the Report, forum shopping jeopardises transparency and legal predictability and decreases the chances to restructure insolvent firms. 3 In response to the Insol Report, the European Parliament adopted a Resolution requesting the Commission to submit one or more legislative proposals aimed at partially harmonising insolvency law in the European Union and at amending the Insolvency Regulation. 4 Consequently, the European Parliament proposed to partially harmonise the following issues: (a) opening of insolvency proceedings; 5 (b) rules on the filing and verification of claims; 6 (c) avoidance of fraudulent and preference transfers; 7 (d) restructuring plans; 8 and (e) insolvencies of groups of companies. 8 European Parliament Resolution, supra n. 4, § 1.5. See also Insol Report, supra n. 2, at pp. 16-17. 9 European Parliament Resolution, supra n. 4, Part 3.
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Additionally, it proposed to create an insolvency register in order to provide panEuropean transparency to insolvency proceedings. 10 Significantly, however, the European Parliament did not propose to harmonise rules on creditors' priorities, set-off rights and termination of executing contracts. 11 This is surprising since the recitals of the European Parliament Resolution consider that the current lack of harmonisation with regard to creditors' priorities 'reduces predictability of outcomes of judicial proceedings'. 12 Meanwhile, the European Commission has issued a new proposal to reform the Insolvency Regulation, 13 which does not follow the recommendation of the European Parliament to partially harmonise insolvency law.
The purpose of this paper is to show the intrinsic difficulty faced by the European institutions in harmonising creditors' priorities, set-off rights and the rules on termination of contracts. These 'distributional rules' affect the equal treatment of creditors in the distribution of a debtor's assets and are a politically highly sensitive matter as they embody a specific balance of values and interests. Reform of distributional rules therefore requires a high level of political legitimacy and consensus.
The paper is structured as follows. The next section deals with the differences between distributional rules across jurisdictions. In the third section, I discuss two problematic issues of today's EU insolvency law. On the one hand, the Insolvency Regulation provides for a number of exceptions to the universal application of the law of the COMI, revealing Member States' desire to govern insolvencies affecting local interests. On the other hand, despite the Insolvency Regulation's effort to avoid it, forum shopping has become increasingly feasible. In the fourth section, I address two alternative policy options to reform the Insolvency Regulation: to adopt a pure choice model, or to entirely harmonise insolvency rules, including distributional rules. Since distributional insolvency rules complement social security mechanisms and reflect social balances within a certain jurisdiction, both a pure choice model and full harmonisation raise legitimacy concerns.
GOALS AND POLITICAL ECONOMY OF CORPORATE INSOLVENCY LAW

Goals of insolvency law
After a company becomes insolvent, the relations among its stakeholders change dramatically: shareholders and creditors shift their respective economic positions and the latter become the residual claimants of corporate activities. 14 In this situation, insolvency law displaces general creditors' remedies and governs the liquidation or the workout proceedings.
The first goal of insolvency law is to limit collective action problems faced by creditors. 15 Creditors cannot coordinate themselves and therefore rationally collect their debts individually and seize a debtor's assets as soon as financial distress becomes apparent. From an ex ante viewpoint, this 'race to grab' a debtor's assets is perfectly rational for individual creditors, yet, from an ex post viewpoint, it leads to inefficient outcomes for the creditors as a group if the going concern value of their debtor's assets is higher than the sum of those assets' individual market prices. In these cases, it is in the best interest of creditors to facilitate a restructuring of the corporation, to approve workout plans or to sell debtor's assets in an orderly manner so as to maximise their value. In order to address this 'common pool problem', insolvency law rules provide for a stay of individual creditors' claims during the insolvency proceedings . 16 and rank all unsecured creditors equally between themselves ( . pari passu or par condicio creditorum). 17 Additionally, individual creditors may reject workout or restructuring plans that would maintain the going concern value of the firm and would be value-enhancing for the creditors as a group, simply because they hope to be paid in full if the plan succeeds and all other creditors adhere to it ('hold-out' problem). 18 To address this problem, insolvency regulations require a creditors' majority vote to approve recovery plans that will also be binding on dissenting creditors.
19
The ability to address creditors' coordination problems to efficiently allocate the debtors' assets is certainly one of the cornerstones of insolvency law. However, 'real' insolvency laws across jurisdictions pursue additional goals as they also redistribute assets among creditors, departing from the pure equality rule. 20 This is one of the primary reasons why insolvency laws diverge significantly from state to state. For instance, in many jurisdictions, creditors' equality suffers exceptions 14 
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aimed at protecting specific classes of creditors, such as a debtor's family, employees, creditors having a set-off right, 21 or the counterparties of specific contracts. Another clear example is claw-back actions: insolvency laws usually nullify transfers made by the debtor before its default which favour some creditors over others ('preference transfers') and transfers made at under-price ('fraudulent transfers'), 22 yet the prerequisites of such avoidance, in particular the relevant timeframe and the relevance of subjective debtors' motivation, are different from state to state and are usually a highly controversial issue. These rules affect the distribution of a debtor's assets among creditors and reflect different policy goals pursued by governments and policy makers. 
2.2
Creditors' priorities and the redistributive function of insolvency law
Pre-insolvency bargains and entitlements between a debtor and its creditors are generally respected, so that secured creditors enjoy priority over unsecured ones.
The economic reason behind pre-insolvency entitlement protection is that secured creditors' priorities limit borrowers' moral hazard and, as a consequence, expand the availability of credit and reduce its cost. 24 However, the very regulation of secured credits might diverge across jurisdictions regarding the ranking of secured lenders in relation to other creditors: some insolvency laws curb the original creditors' entitlements by reducing secured creditors' priorities, carving out or exempting portions of assets realisation, or limiting self-enforcement of the security.
25
More commonly, insolvency laws rank unsecured credits unequally by granting certain creditors specific 'privileges' or priorities over other unsecured creditors. In this way, insolvency regulation alters ex post the balance between stakeholders as compared to their original positions, with the aim of protecting certain classes of creditors in case of a company's default. A classic example of unsecured creditors' 21 For a summary of some carve-outs regarding the general stay of creditors' claims, see Insol Report, supra n. 2, at p. 12. On the relevance of insolvency rules to state policies, see Paul J. Omar priorities is employees' claim for due wages and social contributions. These claims often enjoy priority over those of other creditors, although the extent and ranking of such priority vary between jurisdictions. 26 Another example is Member State claims for due taxes: in some jurisdictions, such claims enjoy priority over unsecured credits or even super-priority over all creditors.
27
In general, a tension emerges between the interests of prioritised creditors and those of other creditors, both secured and unsecured. Insolvency rules prioritising certain classes of creditors damage other unsecured creditors, who risk not recovering anything from a debtor's estate after secured creditors and prioritised ones have been paid. 28 Although the strategy to protect certain classes of creditors via insolvency rules is often understandable socially and politically, it also produces significant drawbacks, as this task is partially put on other creditors' shoulders. Each jurisdiction decides whether and how to curb pre-insolvency entitlements in order to protect certain stakeholders through specific priorities or privileges.
29 This is a politically relevant decision that reflects a hierarchy of interests within a specific jurisdiction.
30
Specific classes of creditors can also be protected through tax-paid social security mechanisms or through mandatory insurances, instead of via insolvency law. The equilibrium between distributive insolvency law rules and other social security strategies varies between states and is also a politically relevant decision. For instance, insolvency laws that do not redistribute value among creditors might be compensated by strong social security mechanisms. 31 By contrast, redistributive insolvency rules might counterbalance weaknesses of social security institutions or, alternatively, reinforce the impact of strong social security mechanisms. 28 Garrido, supra n. 23, at p. 32; Goode, supra n. 17, at p. 250.
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Distributional insolvency rules, however, are not always equivalent to efficient welfare state and social security mechanisms. In this respect, the UNCITRAL Legislative Guide to cross-border insolvencies stressed that
[s]ome priorities are based on social concerns that may be addressed more readily by law other than the insolvency law, such as social welfare legislation, than by designing an insolvency law to achieve social objectives that are only indirectly related to questions of debt and insolvency. Providing a priority in the insolvency law may at best afford an incomplete and inadequate remedy for the social problem, while at the same time rendering insolvency proceedings less effective. 33 This is made clear by considering employees' protection in the EU. Pursuant to the Directive on Employees Protection, Member States must create institutions that guarantee the payment of employees' outstanding claims in case of an employer's default, unless 'other forms of guarantee' offer the employees 'a degree of protection equivalent to that resulting from' the Directive. 34 In this regard, it is highly debated whether insolvency priorities offer that degree of protection. A good example of this doubtful equivalence is provided by claims of merchant seamen for payment of due wages. In the UK, their protection is exclusively based on the maritime liens arising from the International Convention on Maritime Liens and Mortgages, 35 which prioritise seamen's claims over those of both secured and unsecured creditors; nonetheless, the European Commission has held that such a lien 'may not always offer a degree of protection equivalent to that of the' UK National Insurance Fund, which does not apply to seamen. In order to understand its effects, insolvency law cannot be separated from the web of social and legal relations in which it is embedded. As we have seen above, an absolute priority for secured creditors ex ante increases the amount of credit and reduces its cost. This strategy, however, conflicts with other interests, such as those of employees and small creditors, and might impede a debtor's recovery or disincentivise firm-specific commitments of workers and commercial partners. 37 In turn, legislation that prioritises unsecured credits over secured ones also comes at a social cost, since it can increase the cost of credit or discourage banks to concede loans. In other words, a trade-off exists between different policy goals and interests; policy makers strike a balance between such interests and goals according to their own policy options and strategies. This explains some of the differences between insolvency laws across countries, which also derive from different economic needs, voters' heterogeneous preferences and corresponding political decisions.
Political economy of insolvency law
As a result of the redistributive impact of insolvency rules, different groups of creditors and stakeholders . 38 have diverging views as to the proper purposes of insolvency proceedings. 39 To be sure, all interest groups are likely to share some common goals, namely that the competent court and the insolvency trustee or liquidator act fast and efficiently, and that insolvency law addresses coordination problems among creditors. However, the interests of sophisticated creditors, such as banks and financial institutions (hereinafter 'adjusting creditors'), usually diverge from those of non-sophisticated ones (hereinafter 'non-adjusting creditors') in regard to other issues.
Adjusting creditors can take the risk of a debtors' default into account in the interest rates or can require securities, such as a lien, a pledge or a contractual covenant. Consequently, they advocate insolvency legislations that respect preinsolvency entitlements and allow them to enforce their debts during insolvency proceedings. Regarding the avoidance of fraudulent and preference transfers, adjusting creditors, having a strong influence on debtors' pre-insolvency behaviour, prefer rules that restrict avoidance, in order to limit the risk that courts nullify payments made and guarantees granted before the insolvency.
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By contrast, non-adjusting creditors, 40 who do not have a similar bargaining position, advocate legislation that curbs pre-insolvency entitlements to their advantage, limits secured creditors' priorities and rights, and increases avoidance of payments made in the vicinity of insolvency. 41 Among non-adjusting creditors, it is useful to distinguish employees, who are integrated into the business together with other productive factors. Employees are likely to make firm-specific investments, so that their risk is highly undiversified and job losses affect them and their families more than commercial creditors. 42 Therefore, employees advocate insolvency legislations that grant them priority for all due wages, that do not interrupt the employment contract and that favour a restructuring of the firm.
These conflicts of interests become even more prominent if the defaulted company has assets, creditors or suppliers in many jurisdictions. Each of these states has a political interest in regulating the insolvency, even if the debtor is incorporated elsewhere. We can imagine the case of a company incorporated in country A and having all its assets, activities and creditors in country B. In this situation, country B is more affected than country A by this firm's default and, additionally, the courts or insolvency trustee of country A will face significant obstacles in seizing assets located in country B.
In this scenario, different interest groups are likely to sponsor diverging solutions as to the applicable insolvency law and the reach of courts' powers. Nonadjusting creditors and employees have a strong interest in insolvencies being governed by domestic courts and rules, which they can influence through democratically elected representatives. Adjusting creditors, by contrast, can protect themselves with an adequate contractual covenant or securities, or can take the risk of default and the risks associated with the applicable insolvency law into account in the price of credit. Consequently, their primary interest is to predict which court will be competent and what will be the applicable law in case of a debtor's default. 43 Additionally, they will sponsor any solution that allows maintaining the validity of pre-insolvency securities. 40 However, things might be more complicated whenever some non-adjusting creditors are able to pool classes of debtors together and apply to them the same interest rate or the same price ('weak non-adjusting creditors'): Andrew T. As reported in the first section, Member States where debtors have their COMI are competent to govern their main insolvency proceedings, and the law of the state of the COMI applies to all of a debtor's assets and creditors, regardless of their location. 44 In particular, the state of the COMI is competent not only to govern the insolvency proceedings, but also to regulate distribution criteria. 45 The Insolvency Regulation specifies that the COMI is in the place where the debtor 'conducts the administration of his interests on a regular basis and is therefore ascertainable by third parties'. 46 Consequently, a debtor's COMI is likely to be in the Member State where most of its stakeholders are located and which is therefore the most interested in governing a debtor's insolvency. These rules were meant to form a wellordered system granting clarity and legal certainty. A closer look, however, reveals that the application of the Insolvency Regulation is quite different from its original official goals. On the one hand, the Regulation provides for numerous exceptions to the law of the COMI in order to deal with the interests of other Member States in regulating specific 'local' issues. On the other hand, the evolution of EU case law on companies' freedom of establishment and the Cross-Border Merger Directive of 2005 have allowed different forms of forum shopping to creep in. exceptions that favour Member States where certain assets, stakeholders or activities are located. The underlying logic is that another Member State is 'closer' to the interests involved (or to some of them) than the state of the COMI. Politically, these carve-outs signal that Member States are reluctant to entirely defer to others the regulation of specific issues or of proceedings having a significant 'local' impact. The first and most significant exception to the competence of the state of the COMI is the power granted to Member States where the debtor has an 'establishment' to open secondary proceedings with territorial effects and liquidation purposes. 47 Secondary proceedings exclusively follow the insolvency rules and creditors' priorities of such a Member State. 48 This mechanism, usually labelled as 'modified universalism', is a pragmatic solution to the main obstacle in the way of full acceptance of universalism, namely the different creditors' priorities across jurisdictions. 49 This compromise, however, is also, per se, a significant breach in the logic of the universality principle . 50 and a big concession to the 'territoriality' idea, 51 according to which the state where a debtor's assets are located should sbe competent to govern their liquidation and distribution to creditors.
52 Indeed, after the opening of secondary proceedings, assets located in the Member States where these proceedings have been commenced are not available under the main proceedings and are to be distributed according to creditors' priorities set by the Member State of establishment. 53 The very opening of secondary proceedings may therefore disrupt the effectiveness of the main proceedings.
Major flexibility would be achieved if the courts of the main proceedings could apply the distributive rules of the state of establishment to assets and creditors 47 where the administrator of a holding company having subsidiaries in other Member States committed himself with local creditors of such states to respecting their distributive rules and to partially disregarding UK priorities. Courts of other Member States, however, do not enjoy a similar degree of flexibility. The recent proposal of the European Commission to reform the Insolvency Regulation explicitly codifies the rule in Collins & Aikman as it enables liquidators to commit themselves to respecting 'distribution and priority rights which local creditors would have had if secondary proceedings had been opened'. 55 This solution is flexible and pragmatic but is a further limitation of the universality principle, underlining how Member States are still protecting their own creditors' priorities.
Furthermore, the Insolvency Regulation provides for a number of carve-outs, which limit the exclusive power of the state of the COMI to set the rules on creditors' equality. 56 In most cases, the competence of the state of the COMI is excluded with regard to a debtor's assets located in the territory of another Member State. This is the case for rights in rem over a debtor's assets, 57 reservation of title, 58 contracts related to immovable properties, 59 rights subject to registration (regarding which the law of the state of the register prevails) 60 and third parties' purchase of certain kinds of assets. 61 Some of these carve-outs are aimed at respecting preinsolvency entitlements and displace the power of the state of the COMI to modify them. For instance, rights in rem, 62 such as a pledge or other securities, over a debtor's assets situated in a Member State different from the state of the COMI cannot be disregarded by the competent court. 63 Following this rule, securities qualified as right in rem over a moveable asset, such as a pledge, or over a collection of assets, such as floating charges, are to be respected in the insolvency pro-ceedings if the assets are located in another Member State, with the consequence that creditors' priorities established by the state of the COMI do not apply. 64 The conflict of law criterion to be applied to claw-backs of pre-insolvency transactions is even more significant. As we have seen above, the general principle is that the law of the COMI also regulates avoidance actions, 65 yet transactions subject to the law of another Member State remain valid if such law 'does not allow any means of challenging the act in the relevant case'. 66 The rationale is protection of trust, under the premise that contractual parties rely on the application of avoidance rules of the law regulating the contract. In practice, however, this rule favours adjusting creditors that can impose the application to lending contracts of a law that restricts avoidance. 67 To be sure, not all exceptions to the law of the COMI aim at protecting sophisticated creditors. Significantly, the law governing employment contracts regulates the effects of insolvency proceedings on such contracts as well. This carve-out applies exclusively to contractual issues, such as whether and under what circumstances the insolvency trustee must continue the employment contract or can terminate it. 68 By contrast, the state of the COMI governs creditors' ranking, including employees' priorities, regardless of the law applicable to the contract, while the law of the state where the employees carry out their work is competent to regulate any payment of social securities or state guarantees for unpaid due wages. 
Corporate mobility and regulatory arbitrage regarding insolvency law
One of the goals of the Insolvency Regulation is to avoid forum shopping and regulatory arbitrage. 70 In order to pursue this goal, the Insolvency Regulation relied upon two implicit premises: that European corporations did not significantly expand their activities outside their home country, so that their COMI could be easily determined, and that companies could not 'reincorporate' from one Member State to another without liquidating. These premises are no longer realistic due to the evolution of European economic integration and of EU law on freedom of establishment.
Indeed, European corporations have increasingly extended their activities throughout the whole territory of the European Union. This fact is to be celebrated as a success of market integration policies, aimed at achieving a single internal market in the EU. At the same time, the continental extension of the activities of European companies increases uncertainties as to the location of their COMIs due to the fuzziness of this standard. 71 To be sure, in order to simplify its determination, a company's COMI is presumed to be in the Member State of the registered office, unless the contrary is proven. 72 The goal of this rule is to increase predictability ex ante, since creditors need to know which law will be applied in case of insolvency so that they can take the 'value' of that law into account in the price of credit. The presumption that the COMI coincides with the registered office, however, only provides legal predictability if divergences between the registered office and the 'real' COMI are rare . 73 and if cross-border mobility of the registered office is impossible or extremely difficult. Both premises are no longer realistic on account of the evolution of EU law and to ECJ case law.
Due to the ECJ's decisions after the Centros case in 1999, a company's headquarters can be located in a Member State different from the state of incorporation (provided that the latter accepts this dissociation).
74 Therefore, companies can conduct their business entirely from a Member State different from the state of incorporation. 75 In these cases, the company's COMI is in the Member State where the headquarters is, provided that this is ascertainable by third parties; however, the 71 Franken, supra n. 50, at pp. 251-254; Massimo Benedettelli, ' "Centro degli interessi principali" del debitore e forum shopping nella disciplina comunitaria delle procedure di insolvenza transfrontaliera', Rivista italiana di diritto internazionale privato e processuale (2004), at pp. 525-528 (stressing that, despite the wording in Recital 4 of the Insolvency Regulation, the COMI criterion already allows forum shopping); Christoph Paulus, ' 
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presumption that a corporation's COMI coincides with its registered office points in the opposite direction, and the burden to overcome such presumption might be considerable. Additionally, conflicts of jurisdiction are governed by the 'priority principle', according to which '[a]ny judgment opening insolvency proceedings handed down by a court of a Member State which has jurisdiction pursuant to Article 3 shall be recognised in all the other Member States'; 76 therefore, if a court of the state of incorporation opens insolvency proceedings, courts of other states can only open secondary territorial proceedings, since there is no effective and binding legal mechanism to challenge the decision of the first court.
On top of that, reincorporations throughout the EU have become feasible in the last years, despite the lack of a specific directive. 77 The main reason is that, in 2005, a Directive was enacted regulating cross-border mergers: these are now viable, though costly and time-consuming, mechanisms to transfer the registered office from one Member State to another by incorporating a shell company and then merging into it. 78 Eventually, a decision of the ECJ has declared that freedom of establishment grants companies the right to reincorporate from one Member State to another, yet this statement was probably obiter dictum. 79 At the moment, although some Member States, such as the UK and Germany, 80 78 If the country of arrival follows the real seat theory, the emigrating company also needs to transfer its headquarters; by contrast, if the country of arrival does not require domestically incorporated companies to also have their headquarters in the same territory, foreign companies can simply reincorporate there without transferring any physical assets or the headquarters. 81 After reincorporating from one Member State to another, a company's COMI is presumed to be in the Member State of the new registered office. The relevant moment to determine the COMI is exclusively the filing for insolvency, even if the debtor transferred its registered office before the insolvency. 82 Consequently, if a company succeeds in reincorporating in another Member State, it indirectly selects the applicable insolvency law, unless creditors provide evidence that the COMI is still in the original state.
Although the original intention of the Regulation was to avoid forum shopping, the evolution of EU law has changed the legal scenario and has converted the Insolvency Regulation into a hybrid, which, to a certain extent, allows forum shopping. It is increasingly common for corporations to dissociate their activities and headquarters from the registered office or to transfer their registered office abroad, 83 the result being that the presumption of coincidence between COMI and registered office does not produce the same effects as envisaged by the drafters of the Insolvency Regulation. 84 However, creditors can provide convincing evidence that the COMI is still in the original country. 85 In sum, the European model allows debtors to indirectly influence the choice of competent venue, yet does not grant legal certainty and predictability.
THE REFORM OF THE INSOLVENCY REGULATION AND ITS POLITICAL
DIMENSION
This section addresses two opposite solutions to the reform of cross-border insolvency in the European Union: to entirely harmonise insolvency law, including rules on creditors' priorities, or to allow companies to select the insolvency law they prefer ('choice model'). Although neither has been proposed by the EU institutions in their efforts to amend the present regime, analysis of both is necessary to shed light on any future development. 
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4.1 Choice model
The case for the choice model in the European Union
A number of legal scholars reject harmonisation of insolvency law and suggest regulating regulatory arbitrage and forum shopping in a transparent way, instead of denying their existence (as the Insolvency Regulation now does). This solution is supported by efficiency motivations. Under a choice model, companies would not be trapped into inefficient domestic proceedings and could choose another Member States' law if they considered it more efficient than the domestic law or if such proceedings allowed a restructuring that would be impossible under the original law. 86 In other words, corporations would take advantage of the legal diversity across the EU and could avoid inefficient and slow domestic regulations and proceedings. 87 Indeed, some cases of successful regulatory arbitrage are reported whereby distressed corporations managed to move the registered office and the COMI to another Member State to take advantage of workout mechanisms not available under the original law; in the two most significant, and most cited, of these cases, German companies managed to convert into English ones in order to enter into a debt-equity swap and to facilitate the approval of workout plans by creditors.
88
In order to implement a choice model in the EU, two alternative solutions are available. The first option is to allow free choice of insolvency law, regardless of the applicable company law ('unbundled free choice'). A different solution, however, has gained more consensus among legal scholars, namely to replace the COMI with the registered office as choice of law and choice of forum criterion. 89 See Armour, supra n. 72, at pp. 407-408; Eidenmüller, 'Free Choice', supra n. 43, at p. 438; Ringe, supra n. 80, at p. 615; Szyd o, supra n. 85, at pp. 270-271. However, see McCormack, supra n. 71, at pp. 135-137, for whom the main problem of adopting the registered office as choice-of-law criterion is that this solution does not address groups of companies. To deal with this issue, the author suggests granting greater autonomy as to the Member States where the insolvency petition can be lodged, following the US model. Along the same lines, see also Benedettelli, supra n. 71, at p. 517, who stresses that the present Insolvency Regulation already allows beneficial forms of forum shopping.
well. Under both versions of the choice model, insolvency law would be predictable ex ante, so that creditors can anticipate the rules in the cost of credit or in the contract. 90 This solution may also contribute to reducing the cost of credit, since debtors will not choose insolvency regulations that 'systematically shift wealth from creditors to shareholders'. 91 Under such premises, therefore, the choice model, by allowing shareholders and directors to transparently select the preferred insolvency law, would also increase overall efficiency.
4.1.2
Drawbacks of the choice model Despite these strong arguments, however, a choice model has some weaknesses, since it would not be neutral towards the interests of the stakeholders involved. To understand how free choice of insolvency law can affect creditors' interests, it is necessary to distinguish midstream changes of applicable insolvency law from the original choice made at the moment of incorporation. In the following analysis, I address a 'pure' choice model, where there is just one competent jurisdiction and no exceptions to the universality principle.
Midstream changes of applicable insolvency law
Under the choice model, companies would be allowed to change the originally applicable insolvency law by shifting their registered office to another state. As we have seen, insolvency rules have redistributive effects among corporate stakeholders and are not neutral towards creditors' interests. Therefore, by changing the applicable insolvency law, a debtor would modify its risk profile, which creditors took into account in the contractual conditions. Ex ante, adjusting creditors would protect themselves through adequate covenants or guarantees, or by raising the cost of credit. Non-adjusting creditors, however, risk suffering from a debtor's opportunistic change of law. 92 To resolve this problem, legislations must grant existing creditors either the right to receive a guarantee, or the right to be paid in advance if their debtors change the applicable insolvency law.
93 Such creditor protection mechanisms are already provided for in the Cross-Border Merger Directive, which requires Member States to implement 'provisions and formalities' for the 'protection 90 Franken, supra n. 50, at p. 245. 91 Ibid.; Ringe, supra n. 80, at p. 602-603. 92 Franken, supra n. 50, at p. 245. of creditors of the merging companies'. 94 In implementing this provision, many Member States grant pre-existing creditors the right to oppose the merger or to obtain a security. In order to fully protect pre-existing non-adjusting creditors in a choice model, such creditors' protection mechanisms should be extended to crossborder transfers of registered offices as well. 95 In other words, midstream forum shopping and regulatory arbitrage raise policy issues that can be resolved through adequate legal mechanisms that protect creditors. If these safeguards are in place, potentially damaged creditors will always be rewarded, so that the efficiency gains produced by midstream changes of insolvency law outweigh their costs and there is no reason to ban such transactions. The original selection of the applicable insolvency law raises far more concerns. Due to the development of ECJ case law on freedom of establishment, companies can run their business entirely from a Member State different from the state of incorporation, if this state so allows. 97 Therefore, if the registered office replaces the COMI, companies can select the preferred insolvency jurisdiction at the moment of incorporation, regardless of the location of the assets, creditors and employees. For example: the insolvency of an English Ltd whose business is exclusively in Germany would be governed by English courts and by English insolvency law and creditors' priorities.
According to a widespread view, as long as this initial choice of law is made in a transparent way, future creditors cannot be harmed because they anticipate the applicable insolvency law in the contractual conditions or in the interest rate. 98 Consequently, no negative externalities and inefficiencies can ever arise from the initial choice of the applicable insolvency law.
However, only adjusting creditors can take account of the applicable insolvency regime in the contractual conditions and have sufficient resources at their disposal to lodge their claims in another jurisdiction.
99 By contrast, non-adjusting creditors, such as involuntary creditors, employees or small trade partners, cannot anticipate the applicable law in the contractual conditions and cannot protect themselves through diversification. Additionally, the cost of lodging their claims in another jurisdiction hinges on the price of legal services and on lawyers' fees, which diverge significantly across Member States . 100 and are likely to be onerous for small creditors.
The most relevant problem regarding the initial choice of insolvency law is related to priority regimes. As we have seen above, priority regimes are a highly political matter, intertwined with national social security policies, and convey a hierarchy of interests and values. Under a pure choice model, the priority regime of the Member State selected by the insolvent company would apply to all creditors throughout the European Union. The competent Member State would lay down distributive insolvency rules according to its own balance of interests and hierarchy of values, which would also affect other Member States' local constituencies. It is realistic to argue that adjusting creditors would press their debtors or potential debtors into selecting an insolvency regime that grants them unrestricted priority rights, even if the proceedings are inefficient or do not facilitate a debtor's recovery. 101 If companies could only select the insolvency law together with the applicable company law, sophisticated lenders would induce the founders of newly established companies to incorporate in Member States that 'over-prioritise' their claims, while non-adjusting creditors located in other Member States would be at the mercy of this initial choice. This is a typical 'spillover effect' that risks generating negative externalities and resources misallocation. 102 On top of that, this outcome raises legitimacy concerns and would face significant political opposition. 98 Franken, supra n. 50, at p. 245. 99 See Enriques and Gelter, supra n. 45, at pp. 432-433, as regards reincorporations abroad. 100 See Study on the Transparency of Costs of Civil Judicial Proceedings in the European Union, implemented by Demolin, Brulard, Barthelemy for the European Commission, available at: <https://e-justice.europa.eu/content_costs_of_proceedings-37-eu-en.do> (last visited 9 December 2012). 101 Eidenmüller, 'Free Choice', supra n. 43, at p. 437 (only with regard to free choice of insolvency forum separated from the applicable company law). 102 A certain regulation or a certain allocation of goods is efficient in an intra-jurisdictional sense when it minimises the costs paid by the constituencies of a specific jurisdiction in order to maximise public utility. In other words, intra-jurisdictional efficiency takes into account only expenditures and utility within a specific jurisdiction. By contrast, inter-jurisdictional efficiency means that, among a number of interacting jurisdictions (such as those of a federal state or a Harmonised insolvency law would be a remedy against negative externalities produced by domestic legislations of Member States. Under the Insolvency Regulation, the law of the Member State of a debtor's COMI applies to assets and creditors located in other Member States, which can produce negative externalities and spillover effects. Such externalities would be even more pronounced by adopting the choice model and by replacing the COMI with the registered office. Following a public welfare approach, the solution to spillover effects is to grant the regulatory competence to the political body that is affected most by externalities. 105 This approach therefore poses a strong argument in favour of harmonisation.
Nor is the principle of subsidiarity, which underpins EU law, an obstacle in the way of full harmonisation: the subsidiarity principle justifies harmonisation if a certain issue is better and more efficiently regulated at the EU level, due to the need to internalise negative externalities. 106 By harmonising insolvency law, the highest possible authority, corresponding to the continental dimension of the debtor's activities, would regulate all defaults and thus internalise all negative externalities. 107 Most importantly, EU policy makers would take into account the interests of non-adjusting creditors so as to gain their political support. In order to avoid spillover effects, creditors' priorities and asset exemption need to be harmonised as well. 108 If identical rules applied throughout the EU, independently of the location of the assets or the company's registered office, regulatory arbitrage and forum shopping at the expense of creditors would be banned and all creditors would know in advance, and with certainty, which rules apply in case of their debtor's default.
Drawbacks of full harmonisation
However, harmonisation is not always the best option, even in regard to issues that produce significant externalities, if populations' preferences are heterogeneous across Member States. In these cases, smaller territorial units may be better equipped to address local interests and needs. 109 In general, a trade-off exists between efficiency gains produced by harmonisation and inefficiencies produced by the distance of the decision maker from people's heterogeneous preferences.
To find out whether this trade-off has positive or negative net effects with regard to insolvency law harmonisation, and in particular harmonisation of distributional rules, we should therefore look at the EU legislative mechanisms. The outcome is that full harmonisation of insolvency law is probably not feasible under the present structure of European institutions. In particular, the so-called 'democratic deficit' 110 of European institutions and the dynamic of the EU decision-making process raise doubts as to whether the EU political bodies are appropriate to enact redistributive insolvency rules. Under the Treaty on the Functioning of the European Union, harmonisation instruments should be adopted following the ordinary legislative procedure . 111 which involves negotiations between the Commissionwhich also has the power to submit the proposal -the Council and the European Parliament. This procedure mirrors the dual basis of democratic legitimacy in the institutions of the European Union, involving both the Member States and the citizens. 112 Furthermore, the Council shall act by qualified majority vote, which is a complicated mechanism aimed at combining the need for big Member States to vote according to the size of their population with the need for small states not to be always outvoted.
113 Therefore, the voting mechanism involves negotiations between Member States and induces them to seek broad consensus. 114 As a result, harmonisation of distributional insolvency rules is likely to protect strong interest groups that are able to bargain at the highest EU level.
It may be expected that, if creditors' interests become sufficiently homogeneous throughout the EU, there will be no obstacle to full harmonisation of insolvency law. Presently, however, only banks, financial institutions and, perhaps, trade unions have sufficient influence to bargain at EU level. As a result, regarding distributional rules, one may reasonably expect that harmonised insolvency law will respect pre-insolvency entitlements and priorities (which is the primary interest of banks and sophisticated lenders, as we have seen above . 116 . ), with the sole exception of employees' claims, which are likely to be prioritised. In other words, a fully harmonised EU insolvency law is likely to cancel all creditors' priorities, with the sole exception of those of employees, and, in this way, to alter national balances of security mechanisms and hierarchies of values and interests.
What would be Member States' reaction so such a scenario? The first possible reaction might be to convert the original nationally based creditors' priorities into statutory liens, namely rights in rem, which are likely to be respected even in case of full harmonisation of insolvency law. However, this strategy is useful only for debts somehow related to assets located in the territory of the same Member State, not for other credits. Therefore, in a fully harmonised insolvency regime, Member States that want to maintain the original hierarchy of interests and values will protect specific classes of creditors through welfare state mechanisms or other social securities, which can be either insurance-based or financed by taxpayers.
This outcome is not inefficient per se, yet reveals a significant obstacle in the way of full harmonisation. Indeed, harmonisation of distributional insolvency rules would indirectly influence social security strategies, which are considered as belonging to Member States' exclusive competence. 117 This is the most fundamental obstacle to harmonisation of distributional rules.
CONCLUSIONS
This article has stressed that distributive insolvency rules, such as creditors' priorities, asset exemptions and set-off rights, complement national social security policies and are an expression of hierarchies of values and interests that, at present, are in the exclusive hands of Member States. Under a 'choice model' for insolvency law, whereby companies can select the insolvency law they prefer, social preferences of the jurisdiction selected by the debtor will be imposed on stakeholders located in other Member States. This is a
